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REPORT 
(To accompany 


The Committee on the Judiciary, to which was referred the bill 
(S. 1331) to further implement the full faith and credit clause of the 
Constitution, having considered the same, reports favorably thereon, 
with amendments, and recommends that the bill as amended do pass. 


AMENDMENTS 


On page 1, line 7, after the word “final’’, insert ‘“‘as to the issue of 
divorce” 

On page 1, at the end of line 9, strike out ‘‘the State’’ and insert in 
lieu thereof “such State’’ 

On page 2, line 6, strike out “intrinsic fraud’? and insert im lieu 
thereof 
fraudulent conduct of the successful party which was practiced during the course 
of an actual adversary trial of the issues joined and the effect of which was directly 


and affirmatively to mislead the defeated party to his injury after he announced 
that he was ready to proceed with the trial, 


GENERAL STATEMENT 


This bill constitutes an attempt to provide a workable answer to 
the very serious problem presented by the present lack of uniformity 
with respect to the credit given the divorce decrees of one State by 
the courts of sister States. 

It has long been obvious that something needed to be done to bring 
a degree of order out of the present chaotic situation with respect to 
divorce in this country. 
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The refusal of the various States to abide by the rulings of each 
other’s courts leaves perhaps as many as 4,000,000! people in the 
United States facing, in the words of Mr. Justice Black, possible 

“criminal prosecution and harassment.” The bill S. 1331 attempts to 
provide an exit from a legal maze so befuddling that a Supreme Court 
decree can award a divisible divorce under which a man can “have a 
wife who cannot become his widow, and yet leaves a widow who is no 
longer his wife.’”’ ? 

It is neither good morals nor good law to have a divorce legal in 
one State and illegal in another, so that a married man or woman 
may become a criminal by stepping over an imaginary line. Such a 
situation demands congressional action to the extent that such action 
may provide a remedy. But some current proposals for a uniform 
divorce law contemplate an invasion of State sovereignty inimical to 
the basic principles of our Federal Union. What we need is not a 
uniform divorce law, but a uniform and reasonable interpretation and 
application of the full faith and credit clause of the Constitution. 

One approach to the problem of interstate recognition of divorces 
has been through the so-called Uniform Divorce Recognition Act. As 
of November 1, 1950, this act had been adopted by seven States.® 
Without attempting a discussion of the merits and shortcomings of 
this act, it may be pointed out that it does not meet the important re- 
quirement of certainty, which is an essential characteristic for a 
divorce law which is to be satisfactory from a national viewpoint. 
The Uniform Divorce Recognition Act fails in this regard because it is 
necessarily subject to the constitutional requirement with respect to 
full faith and credit.4| Thus, without thorough litigation in the Fed- 
eral courts, it cannot be said precisely how the Uniform Divorce 
Recognition Act may be construed; and it appears that the act may 
be unconstitutional under some existing decisions of the United States 
Supreme Court.® It seems clear that in the light of the constitutional 
provision with respect to full faith and credit, the only satisfactory 
method of giving uniformity of recognition to divorces granted in the 
different States is through a Federal law, rather than by means of the 
separate adoption by the States of the Uniform Divorce Recognition 
Act, even assuming that all 48 of the States, instead of only 7, could 
be persuaded to enact the uniform statute. 

But suggestions that the Congress should enact a uniform Federal 
marriage and divorce law meet the objection that enactment of such a 
law would require, first, the adoption of a constitutional amendment.® 
There is no present prospect that such a constitutional amendment 
could be adopted within the foreseeable future. The first resolution 


1 Informal estimates by the U. S. Census Bureau confirm data gathered from other sources, incidating 
that the number of Americans who have remarried after divorce substantially exceeds 342 million. It 
is not known just how many of these cases involve divorces granted in a different State than the State in 
which the couple lived before separation; but in all such cases the divorce, and the subsequent remarriage 
of either party, can be made subject to legal attack under certain conditions. The national divorce rate 
at the present time, these estimates indicate, exceeds 500,000 per year; and the annual rate of remarriages of 
divorced persons exceeds 300,000 per year. These figures are of assistance in estimating the scope of the 
problem. 

2 Mr. Justice Jackson, dissent, Rice v. Pice (69 Sup. Ct. 751) 

3 These States are California, Nebraska, New Hé ampshire, Washington, Rhode Island, South Carolina, 
and Wisconsin 

4 The State of California has specifically recognized this limitation in connection with its enactment of 
the so-called Uniform Divorce Recognition Act (see Calif. Civil Code, sec. 150.4. 

§ For example, the uniform statute appears to be unconstitutional under the rule of the Sherrer case (334 
U. S. 343, 68 Sup. Ct. 1087, 92 L. Ed. 1429, 1 A. L. R. (2d) 1355 (1948)) to the extent that it purports to in- 
validate a divorce obtained in a proceeding with respect to which both parties entered appearances. 

6 As Mr. Justice Black said in his dissenting opinion in the second Williams case: ‘There is no language 
in the Constitution which even remotely suggests that the Federal Government can fix the limits of a State 
court’s jurisdiction over divorces.” 
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for such a constitutional amendment was introduced by former 
Senator Capper of Kansas 30 years ago; but no such resolution has 
ever received favorable action by either House of the Congress, so 
far as the committee can determine. Furthermore, it is the opinion 
of the committee that the adoption of such a constitutional amend- 
ment and the subsequent enactment by Congress, under such 
an amendment, of a uniform marriage and divorce law, would con- 
stitute what Senator McCarran has aptly described as: “‘a wholly 
unjustified blow at the principles of State sovereignty, without assent 
to which there would have been no Constitution and no Union.” 


POWER OF CONGRESS TO PRESCRIBE THE EXTRATERRITORIAL EFFECT 
OF A DIVORCE DECREE 


Soon after the adoption of the Constitution, the first Congress 
exercised some of the power conferred upon it by article 1V, section 1, 
of the Constitution * and enacted a statute which, with some supple- 
mentation and revision of phraseology, exists today as 28 United 
States Code, section 1738.° 

Writers and commentators on the subject generally agree that this 
statutory provision. represents only a partial exercise of the congres- 
sional power under the full faith and credit clause; and that both the 
words of the clause and its historical background fully sustain the view 
that Congress can go much further than it has gone and that Congress 
has broad power to prescribe the extraterritorial effect of a judgment.® 

Outer limits of the congressional power under the full faith and 
credit clause never have been determined by the Supreme Court; 
and in Williams v. North Carolina (11)" Mr. Justice Frankfurter, for 
the majority, expressly stated: “The reach of congressional power 
given by article 1V, section 1 is not before us.’”"' The majority 
opinion in Williams v. North Carolina (1)" is to the same effect. 

Mr. Justice Jackson, delivering the annual Cardozo lecture before 
the Bar of the City of New York in 1944, indicated that Congress 
may properly fix the standards for extraterritorial effect and recogni- 
tion of State judgments, saying: 

The Court has had no occasion to decide such questions, but I should say that 


it has been fairly ostentatious in leaving the way open to sustain such enactments 
without embarrassment. 





7 “Full Faith and Credit shall be given in each State to the public Acts, Records, and judicial Proceedings 
of every other State. And the Congress may by general Laws prescribe the Manner in which such Acts, 
Records and Proceedings shall be proved, and the Effect thereof.’’ 

§ Sec. 1738. State and Territorial statutes and judicial proceedings; full faith and credit —The acts of the 
legislature of any State, Territory, or Possession of the United States, or copies thereof, shall be authenticated 
by affixing the seal of such State, Territory or Possession thereto. 

The records and judicial proceedings of any court of any such State, Territory or Possession, or copies 
thereof, shall be proved or admitted in other courts within the United States and its Territories and Posses- 
sions by the attestation of the clerk and seal of the court annexed, if a seal exists, together with a certificate 
of a judge of the court that the said attestation is in proper form. 

Such Acts, records and judicial proceedings or copies thereof, so authenticated, shall have the same full 
faith and credit in every court within the United States and its Territories and Possessions as they have by 
law or usage in the courts of such State, Territory or Possession from which they are taken. 

® Costigan, The History of the Adoption of section 1 of article IV of the United States Constitution and a 
Consideration of the Effect on Judgments of That Section and of Federal Legislation (1904) 4 Columbia Law 
Review 470; Cook, The Powers of Congress Under the Full Faith and Credit Clause (1919) 28 Yale Law 
Journal 421; Ross, Full Faith and Credit in a Federal System (1935) 20 Minnesota Law Review 140; 
Moore and Oglebay, The Supreme Court and Full Faith and Credit (1943) 29 Virginia Law Review 557: 
Corwin. Out-Haddocking Haddock (1945) 93 University of Pennsylvania Law Review 341. 

10 325 U. S. 226 (1945). 

11 Footnote 5 of the opinion. 

12317 U. S. 287 (1942). 

13 Jackson, Full Faith and Credit—The Lawyer’s Clause of the Constitution (1945) 45 Columbia Law 
Review 1, 21. 
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Mr. Justice (later Chief Justice) Stone, dissenting on other grounds 
in Yarborough v. Yarborough “ declared: 


The mandatory force of the full faith and credit clause as defined by this Court 
may be, in some degree not yet fully defined, expanded or contracted by Congress. 
Much of the confusion and procedural deficiencies which the constitutional 
provision alone has not avoided may be remedied by legislation. Cook, Powers 
of Congress under the Full Faith and Credit Clause, 28 Yale Law Journal, 421; 
Corwin, The Full Faith and Credit Clause, 81 University of Pennsylvania Law 
Review 371; cf. 33 Columbia Law Review 854, 866. The constitutional provision 
giving Congress power to prescribe the effect to be given to acts, records and 
proceedings would have been quite unnecessary had it not been intended that 
Congress should have a latitude broader than that given the courts by the full 
faith and credit clause alone. It was remarked on the floor of the Constitutional 
Convention that without the extension of power in the legislature, the provision 
“would amount to nothing more than what now takes place among all Independent 
Nations.” Hunt and Seott, Madison’s Reports of the Debates in the Federal 
Convention of 1787, p. 503. The play which has been afforded for the recognition 
of local public policy in cases where there is called in question only a statute of 
another State, as to the effect of which Congress has not legislated, compared with 
the more restricted scope for local policy where there is a judicial proceeding, as 
to which Congress has legislated, suggests the congressional power. 


With particular respect to divorce decrees, the authorities seem 
again agreed that Congress has the power under the full faith and 
credit clause of the Constitution to prescribe the conditions under 
which such decrees shall be given extraterritorial recognition, and to 
compel that recognition.” Corwin, in his article The Full Faith 
and Credit Clause, '° stated that— 


Congress may under the clause describe a certain type of divorce and say that it 
shall be granted recognition throughout the Union, and that no other kind shall. 


rm ‘ ’ . 7 7 ’ ° 
In The Supreme Court and Full Faith and Credit by Moore and 
es ; 

Oglebay,"’ it is said: 
The migratory divorce is a matter having large social and moral implications 
upon which an informal legislative directive is needed. The States are probably 
impotent to give the directive. Congress, however, has the power to set up 
minimum legislative standards relative to divorce jurisdiction as a prerequisite 
before a decree is entitled to full faith and credit. And some such congressional 


directive is probably desirable. 


* * 2 * * * x 

We do not care to suggest that Congress can or should provide upon what 

grounds divorce may be granted. Our thought is that it may deal with the 

relationship, such as domicile or residence (and what shall constitute these rela- 

tionships), which one or both of the parties to the divorce proceeding must bear 

to a State before its courts can have jurisdiction to proceed to grant a divorce 
which is entitled to full faith and credit. 


There are fairly strong suggestions also that the Supreme Court 
would sustain such legislation. Mr. Justice Jackson, in the Cardozo 
lecture previously referred to, stated in effect that Congress can 
proceed “to prescribe the type of divorce judgment that is entitled to 
extraterritorial recognition,’ and then suggested, as already pointed 
out herein, that the way was open for the Supreme Court to uphold 
such an enactment.’® These remarks were referred to by way of 


4290 U. S. 202, 215, n. 2 (1933 

5 This, of course, would follow in any event from the propositions already stated herein. See Corwin, 
Out-Haddocking Haddock, supra; Corwin, The Full Faith and Credit Clause (1933) 81 University of Penn- 
sylvania Law Review 371, 388; Husserl, Some Reflections on Williams v. North Carolina II (1946) 32 Vir- 
ginia Law Review 555; Moore and Oglebay, The Supreme Court and Full Faith and Credit, supra. 

6 Supra. 7 
Supra. 

18 It should be borne in mind that Mr. Justice Jackson was with the majority in Williams v. North Carolina 
II, supra. 
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lines 3 and 4, does not comprehend personal service of the defendant 
outside the State in which the action was brought. This phrase 
means either personally served within the State in which the action 
was brought, or having voluntarily submitted to the jurisdiction of the 
court, through appearance, pleading, and so forth. This language 
excludes service of a nonresident defendant by publication. In that 
connection, it might be pointed out that with regard to service by 
publication, this bill leaves the situation exactly where it finds it. 
Some recent decisions of the Supreme Court have upheld service by 
publication; but it is extremely doubtful whether it would ever be 
possible to get congressional sanction for a bill which specifically 
required full faith and credit for all decrees based solely on service by 
publication, 

rt. 

"here does not appear to be any possible reasonable objection 
to the provisions of clause (4) of the bill, in the none of the decisions of 
the Supreme Court in Sherrer v. Sherrer, (834 U.S. 343, 68 Sup. Ct. 
1087), and Coe v. Coe (334 U.S. 378, 68 Sup. Ct. 1094), in which cases 
the Court made it clear that where there has been a personal appear- 
ance by the defendant and opportunity given to contravert the issue 
of residence before the court in the action wherein the original decree 
was granted, such decree is not subject to collateral attack in any 
foreign jurisdiction.” 

But it should be made clear that clause (4) is not intended, and should 
not be construed, as setting a pattern for collateral attack, in the 
courts of one State, upon divorce decrees granted in sister States, 
It is recognized that there are many divorces granted every year, in 
many States, under circumstances in which the defendant is not per- 
sonally subject to the jurisdiction of the local forum, but the require- 
ments of procedural due process are met through service by publica- 
tion. It is recognized that with a large migratory population, it 
would be extremely impractical, as well as unwise, to attempt to re- 
quire that persons who have changed their domiciles in complete 
good faith should be forced to return to their former domiciles in order 
to get divorces; or to invite collusion by requiring one spouse, in 
such instance, to secure the voluntary presence of the other in the 
State where the divorce action is filed. 

hus, no inference is to be read into this bill requiring nonrecognition 
of an ex parte divorce obtained in a State other than that of the matri- 
monial domicile. The bill is intended to establish minimum require- 
ments with respect to the extension of full faith and credit under the 
Constitution, and its silence beyond the minimums so fixed is not 

2 In the Sherrer case, the Court said: ‘‘We believe that the decision of this Court in the Daris case (Davis v. 
Davis, 305 U. 8. 3283, L. ed. 2659, Sup. Ct. 3) and those in related situations are clearly indicative of the result 
to be reached here. Those cases stand for the proposition that the requirements of full faith and credit by a 
defendant from collaterally attacking a divorce decree on jurisdictional grounds in the courts of a sister State 
where there has been participation by the defendant in the divorce proceedings, where the defendant has 
been accorded full opportunity to contest the jurisdictional issues, and where the decree is not susceptible to 
such collateral attack in the courts of the State which rendered the decree.’’ In the Coe case, the Court said: 
“But, here, as in the Sherrer case, the decree of divorce is one which was entered after proceedings in which 
there was participation by both plaintiff and defendant and in which both parties were given full opportuni- 
ty to contest the jurisdictional issues. It is a decree not susceptible to collateral attack in the courts of the 
State in which it was rendered. In the Sherrer case, we concluded that the requirements of full faith and 
credit preclude the courts of a sister State from subjecting such a decree to collateral attack by readjudicating 
the existence of jurisdictional facts. * * *’ It is interesting to note that both of these decisions of the 
Supreme Court were handed down after Senator McCarran had first introduced, in the Fightieth Congress, 


his bill 8S. 1960 of that Congress, which was reintroduced as §. 3 of the Eighty-first Congress, and again 
reintroduced as S. 1331 of the Eighty-second Congress. 
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intended and should not be taken as the basis for any inference 
whatever.” 
PURPOSE OF AMENDMENTS 


The first amendment (p. 1, line 7) is primarily technical, and is 
intended to avoid a situation in see oo hit might be claimed that a decree 
was not final because there had been a reservation as to jurisdiction of 

custody of children, or alimony, or some similar reservation. Adop- 
tion of this amendment will make it unnecessary ever to argue whether 
a decree bearing such a reservation is “final” within the conte mplation 
of the statute; and of course, finality with respect to the issue of 
divorce is the necessary criterion. 

The second amendment (p. 1, line 9) is one of form rather than 
substance. The purpose of the amendment is to make it clear that 
the jurisdictional prerequisites which must be met are those of the 
State where the decree was rendered. The committee does not con- 
sider well founded the suggestion that the phrase “‘the State’’ could be 
construed as giving rise to any real ambiguity in this regard; but since 
the suggestion has been made, and in order to resolve any possible 
doubt, this amendment is recommended. 

The purpose of the third amendment (p. 2, line 6), eliminating the 
phrase ‘“‘intrinsic fraud’’ and substituting more precise language, 
is to avoid the confusion often engendered, even among lawyers and 
courts, by fine distinctions with respect to “intrinsic” and “extrinsic’’ 
fraud. The language proposed to be substituted for the phrase 
‘<ntrinsic fraud” states with complete clarity what is intended. 

With the amended language, the bill gives protection against col- 
lateral attacks on a decree for any alleged fraud occurring during 
the course of the trial and which the adversary had an opportunity 
to meet; but fraud of a nature which the adversary had no oppor- 
tunity to meet may still, in proper case, be made the basis for a col- 
lateral attack. 

Enactment of this bill, as amended, still leaves open the same rights 
to attack the decree, in the court where it was rendered, that exist 
under the present state of the law. Unquestionably this is desirable, 
for a Federal statute which presumed to take away from a State 
court the right to vacate or reverse one of its own decrees for fraud 
probably would be unconstitutional, and ce rtainly would be invidious, 
and an invitation to fraud. Of course, even though a decree of divorce 
may be subject to attack in the court where rendered, because of 
fraud perpetrated upon the court or for some other reason, it may still 
remain a valid decree pending the success of such an attack; and, under 
this bill, not subject to collateral attack on jurisdictional issues except 
in a case of fraudulent conduct covered by the language of this 





1 Enactment of S. 1331 is not to be cited in derogation of the holding in the case of Williams v. North 
Carolina (317 U. S. 287, 87 L. ed. 279, 63 Sup. Ct. 207) that the full faith and credit clause of the Constitution 
“requires the extraterritorial recognition of the validity of a divorce decree obtained in accordance with the 
requirements of procedural due process in a State by a spouse who under the law of such State had acquired 
a bonafide domicile there, although the spouse who remained in the State of the original matrimonial domi- 
cile did not appear in the divorce suit and was not served with process in the State in which the divorcee was 
granted” (as summarized in the syllabus of that case at 143 American Law Review 1273) and as reiterated 
and emphasized in the case of Estin v. Estin (334 U.S. 541,68 Sup. Ct. 1213), where the Court said (referring 
to the defendant): ““* * * the only service on her in this case was by publication and she made no appear- 
ance in the Nevada proceeding. The requirements of procedural due process were satisfied and the domicile 
of the husband in Nevada was foundation for a decree effecting a change in the marital capacity of both 
purties in all the other States of the Union, as well as Nevada.”’ 
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amendment. In such a case the effect of the bill as amended would 
be to require that the decree, not falling within the exception made 
by the amendment, be attacked directly, if at all, and in the court 
by which the original decree was rendered. 


CONCLUSION 


The committee believes the enactment of this bill would insure, 
with respect to divorce decrees, the certainty and finality which the 
Constitution intended should be inherent in the judgments of the 
courts of any State; and would accomplish this without legalizing, or 
condoning, or encouraging fraud in the procurement of divorces The 
Congress has been partly to blame for the present divorce muddle 
through its failure, for more than a century and a half, to exercise 
fully its responsibility under the full faith and credit clause of the 
Constitution, and should be anxious to enact such legislation as here 
proposed. 
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